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Ten years ago this month the late Judge E. C. Burks, Professor 
Charles A. Graves, and Professor William M. Lile founded the 
Virginia Law Register. Of such founders, any publication 
might well be proud. When we think of the wide 
Our learning possessed by these gentlemen, we feel that 

Anniversary, we have done ourselves and our subscribers an in- 
justice to even attempt the task which they so ably 
begun. We can not hope to discuss with a master's skill as did our 
predecessors the principles of law as from time to time enunciated 
by our Supreme Court. The only compensation which we have to 
offer for our shortcomings in this particular, is that by reason of 
our location in the commercial and legal center of the Common- 
wealth, we are enabled to present to the bar many of the im- 
portant questions brought to the attention of the eleven courts 
which sit within a mile of our editorial desk. The present editors 
of the Register consider it their special mission to collect and 
present to their readers those questions of law peculiar to Virginia 
statutes and practice which are daily arising in the trial courts. 
It is true that the decisions in such cases can not have the weight 
accorded to the decisions of the courts of last resort, but they are 
valuable not only on account of the well-known ability of many of 
our trial judges, but because they are suggestive of points which 
the lawyer may raise in the conduct of his practice. We will con- 
tinue to publish in full selected cases decided by the Supreme 
Court of Appeals and the syllabi of all cases decided by that tri- 
bunal. The eases published in full will usually be followed by 
annotations. But inasmuch as the official reports and the South 
Eastern Reporter give all of these decisions, we will lay special 
stress on those features which the lawyers can not obtain elsewhere. 

We do not aspire to compete with those journals which discuss 
the legal aspect of questions national and international, and al- 
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though such questions will not be entirely ignored, we shall give 
preference to subjects of local professional interest, specially those 
which will be of practical value to the Virginia lawyer in the con- 
duet of his practice. Our earnest desire is that the Register shall 
be of ever increasing aid to those who are daily engaged in the 
practice and administration of law in Virginia. 

Another ambition which we indulge is that we may be able to 
call attention to, and thus promote, such legislation as will perfect 
our statutes and make the administration of justice more speedy 
and sure. The great mass of recent legislation necessarily pre- 
sents many conflicts, crudities, and irregularities which should be 
corrected at the first opportunity. We request our readers to make 
free use of our columns in calling attention to such defects. If 
the bar will accede to this request, the coming General Assembly 
will have brought to its attention many opportunities for correct- 
ing defects which make the wheels of justice run less smoothly. 

May the eleventh year of our existence be marked by that sort 
of professional benevolence which will impel the thoughtful and 
thought-provoking lawyers of the State to furnish their brethren 
through our columns with the result of their legal investigations 
on questions peculiar to Virginia statutes and practice! So may 
it be! 



It has been frequently decided that claims for damages for neg- 
ligence in the operation of a railroad, whether for personal injuries 
or injuries to property, have no priority at common law over the 

lien of a pre-existing mortgage. We are in- 
Priority of formed that the rule has been changed by 

Damages for Torts, statute in some of the states, among which 

are North and South Carolina, Tennessee, 
Arkansas and Iowa. The rule should be changed in Virginia. 
Public welfare requires that those engaged in a business so 
fraught with danger to public life and limb should not be able to 
absolve themselves from all liability by covering their property 
with voluntary liens. No public service corporation should 
be permitted to place itself in such a position that it can not 
be made responsible for its own negligence. Public safety is vastly 
more important than the price of railroad securities. If it is con- 
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sidered just to give a prior lien for wages to a workman who 
volunteers his services to a railroad, how much more righteous is it 
to give priority for injuries which one suffers involuntarily and 
without fault on his part. 



In our March number (Vol. 10, p. 1032) we called attention to 
the recent decision of the Supreme Court of the United States in 
Central of Georgia Railway Company v. Murphy and Hunt, 25 
Sup. Ct., 218, in which a Georgia statute similar 
Lo! the in principle to our own governing liability of con- 

Poor Shipper, necting carriers (Va. Code, Sec. 12941) was de- 
clared unconstitutional. We remember very dis- 
tinctly the debate in the Senate of Virginia when our statute was 
upon its passage. We call to mind that at that time it was strongly 
urged that the act if passed would be declared invalid. The 
statute provides that when a common carrier issues its bill of lad- 
ing for goods to be delivered beyond its own line, that it shall be 
responsible for loss or damage to the same to the point of destina- 
tion, although the loss or damage may have occurred on a connect- 
ing line, and further provides that no contract to the contrary shall 
be valid. It is this latter provision which is considered an unwar- 
ranted interference with interstate commerce; — in so far, of 
course, as it affects shipments from one state to another. The 
same court had in a previous case upheld a statute in which the 
"contract" provision did not appear. The statute seems to us 
practically worthless if it can be abrogated by contract, for the 
railroads all do or would require the shipper to relinquish his 
rights under the statute before accepting the goods. This leaves the 
shipper entirely at the mercy of the carrier. When a shipper suffers 
loss and brings suit against the initial carrier in his own state, he 
will usually find that the carrier can easily prove, what he (the ship- 
per) in the nature of things is not prepared to contradict, to wit, 
that the negligence occurred on some other road. The shipper must 
then bring his suit in a distant state with perhaps the same result ; 
and so on it might often happen that a half a dozen suits would 
have to be brought against as many carriers in as many states. 
Formerly this might have been avoided by the shipper suing in his 
own state the initial and all of the connecting carriers and getting 



1905.] EDITOBIAL. 57 

jurisdiction by attaching cars which might be found in the state 
belonging to the several defendants. But now that the courts are 
very generally deciding that the rolling stock of railroads is not 
subject to attachment (10 Va. Law. Reg. 270) the shipper is help- 
less. This is a condition of affairs to which Congress should apply 
a speedy remedy. In view of the unconstitutionality of the new 
Virginia statute the situation in this state has been rendered worse 
than formerly on account of the recent repeal of Section 1295 of 
the Code of 1887, which made the initial carrier responsible for 
loss unless within a reasonable time after demand it gave satisfac- 
tory proof that the loss did not occur on its line. The condition of 
our statutes on this subject is very unsatisfactory and should re- 
ceive the attention of the coming General Assembly, though it 
seems that complete relief can not be had without Federal action. 



Section 2616 of Va. Code 1904 provides that in suits for sale 
of an infant's lands all those who would be his heirs or distri- 
butees if he were dead shall be made parties. In such a suit re- 
cently brought where the property belonged to 
Sale of several infants who were brothers and sisters, the 

Infants' Lands, bill alleged that if any of said infants should die 
the survivors would be their heirs or distributees, 
and did not make parties those who would be the heirs or distri- 
butees if all of the infants were dead. The question was raised 
as to whether this was a sufficient compliance with the statute. 
This is a question which must frequently arise in practice and is 
one of very great importance, because upon it must depend the 
title to no little realty in the State of Virginia. We pass the 
question on to our readers with a request for their views on the 
subject. 



